3 Claims Scenarios for Every Agent
Businesses can experience a variety of situations that could lead to a claim scenario. Here are three
potential insurance claims and the types of coverage that apply – or do not apply – to them:

Scenario 1: Slip and Fall Incident
The claimant was entering her place of employment when she slipped and fell on icy stairs, suffering a concussion and a torn medial meniscus of the
right knee. The building owner was not responsible for the claimant’s injury, but rather a third-party vendor, a maintenance company, hired by the
landlord.
In this case, the workers’ compensation policy could respond because she was an employee in the course and scope of her employment. The
workers’ compensation laws of most jurisdictions generally have an “egress and ingress” rule, which protects employees on the way into or out of
their place of employment. This claimant can collect workers’ compensation benefits, as workers’ comp is typically primary in all jurisdictions (first
party benefits). The law also generally includes an “exclusive remedy doctrine” which holds the employee’s employer harmless from any civil liability.
However, when the injury results from the fault of another party, the claimant can have the right to sue that third party.
The responsible party in this scenario would likely be the maintenance company. If the claimant is successful in obtaining a judgment or settlement
against the maintenance company, the workers’ compensation company could then have a statutory lien against that settlement to offset any
amounts paid pursuant to the workers’ compensation policy. In other words, a portion of the amount paid under the workers’ compensation claim
may be deducted from the judgment or liability settlement. This can be put into place to prevent the claimant from “double-dipping.”

Scenario 2: FDIC Investigation
A bank notified its insurance company of an order of investigation they received from the FDIC. The order stated that the FDIC was beginning an
investigation and attached subpoenas for nine bank officers and directors. The bank checked to see if coverage for this situation applied under its
Directors & Officers (D&O) policy for attorney fees they would be charged to assist with the subpoenas. The bank’s D&O policy provided coverage for
claims first made during the policy period against the bank and insured persons for any wrongful act. Critical to the determination of coverage was
whether the FDIC order was considered a claim, commonly defined as a formal administrative or regulatory proceeding commenced by a filing of a
formal investigative order or similar document against an insured for a wrongful act.
Courts are split over whether issuance of a formal investigative order is considered a claim, or if a formal proceeding is a requirement that must be
proven separately. Even if the court (in the jurisdiction of where this claim took place) believes the FDIC order of investigation is a claim under the
policy, it’s unlikely the court considers this a claim against an insured for a wrongful act, as the order does not specifically name anyone as the subject
of the investigation. Instead, it says that directors and officers “may” have violated laws or regulations, and the FDIC is investigating these potential
violations.
In other words, the officers and directors could be witnesses who would be asked to testify as a part of the investigation rather than be an actual
party to the investigation. Additionally, the order does not specifically say that the bank or its directors/officers committed any offenses, so it may not
specifically allege a wrongful act. So, even though parts of the “claim” definition from the policy applies, the complete definition does not.
There may be other ways to obtain coverage for this type of situation. For example, it is possible that a policy containing subpoena coverage would
cover an order of investigation similar to the example described above. In this situation, the insured had not purchased this separate policy and
therefore was not covered. This is a great example to share with your bank clients to help them evaluate their current policy and any gaps in coverage
they may have.
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Scenario 3: EEOC Charge
The insured notified its insurance company of a lawsuit filed by one of its employees for racial discrimination and wrongful termination. The lawsuit
indicated that in 2016, the employee had filed a complaint with the Equal Employment Opportunity Commission (EEOC). Both the EEOC complaint
and the lawsuit alleged the same underlying facts. However, the two matters were filed during different policy periods.
The EEOC complaint was never reported to the 2015-16 Employment Practices Liability Insurance (EPLI) policy that was in place at the time it was
filed. Because the insurance company issued claims-made and reported policies to this insured, a significant coverage issue arose (i.e., whether the
subsequent lawsuit was related to the initial EEOC complaint and therefore not covered due to late reporting).
In the end, the EEOC complaint and the lawsuit were determined to be related and considered one claim, first made for purposes of coverage under
the claims made policy when the EEOC complaint was filed in 2016. Coverage was denied for the lawsuit because the claim was not reported to the
insurance company within the required time period required by the 2015-16 policy.
It is important for insureds to be aware of the type of matters covered by their professional liability policies, as lawsuits are typically not the only
matters identified as “claims” in a claims-made and reported policy. In the scenario described above, the EEOC complaint was explicitly included
in the definition of a claim. Because the EEOC complaint was considered a claim, it should have been reported in order to ensure coverage for the
subsequent lawsuit.
These scenarios serve as great insurance claim examples to share with your clients of situations they may come across, and could help identify an
exposure or a gap in coverage they might have.

Small Business Insurance Solutions from AmTrust Financial
AmTrust Financial Services is one of the nation’s largest writers of workers’ compensation insurance for small businesses across multiple industries.
We are proud to be your partner and support you and your clients every step of the way. For more information about our small business insurance
solutions, please contact us today.

This material is for informational purposes only and is not legal or business advice. Neither AmTrust Financial Services, Inc. nor any of its subsidiaries or affiliates represents or warrants that the information contained
herein is appropriate or suitable for any specific business or legal purpose. Readers seeking resolution of specific questions should consult their business and/or legal advisors. Coverages may vary by location.
Contact your local RSM for more information.
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